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Michael Siegel, a Jewish lawyer, is paraded through Munich by SA-men on 10 March
1933, Siegel had lodged a protest over the treatment of one of his clients who had been
taken into custody. The sign reads, “I will never again complain to the police.

Source: Bundesarchiv, Berlin

Chapter 5

D1SCRIMINATION, DEGRADATION,
DEFIANCE

Jewish Lawyers under Nazism

— e

Douglas G. Morris

ON 11 SEPTEMBER 1933, N Samaden, Switzerland, outside St. Moritz, a
Jewish German lawyer from Berlin shot himself to death.! On 30 Janu-
ary, Hitler had become Germany’s chancellor; on 27 February, a blazing
fire gutted the main chamber of Germany’s Reichstag, its parliament
building; and in late March, the lawyer’s partner had told him that he
intended to dissolve their practice together. The partner denied being an
anti-Semite, of course, but times had changed and he needed to worry
about his own family and responsibilities. Around the same time, a for-
mer client, now a member of the SA, the organization of Nazi para-
military street fighters, warned the lawyer that he was no longer safe in
Berlin and must leave. The lawyer did leave, arriving in Switzerland in
mid-April. There he suffered a nervous breakdown. He refused oppor-
tunities for work, obsessed about events in Germany, lost weight, and
spontaneously broke out into tears. Fewer than a dozen people attended
the funeral—much like the burial of Willy Loman in Death of a Sales-
man, it was a small affair that did not match the dead man’s dreams.?
As with Willy Loman, the final respects for this Jewish German law-
yer evoked a grief chilled by loneliness, exhaustion, disappointmerit,
and a sense of injustice. But there the similarity ends. This funeral was
not for a professional failure. This funeral was for Max Alsberg—ithe
most celebrated criminal defense lawyer of the time. Berliners knew of
Max Alsberg. He was a public figure. When the historian Werner T. An-
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gress and his mother were walking in Berlin one day in the late Weimar
Republic, she stopped, pointed and said: “That is the office of Max Als-
berg.”? The man was worth noting and the name worth remembering.
He represented the rich and the famous. They could not have hired an
attorney more knowledgeable in the law or more skilled in courtroom
argument. Jurists turned to his legal scholarship, lay people crowded his
public lectures. He taught, he edited, and he wrote plays. He accrued a
fabulous art collection——auctioned off in January 1934.4

We cannot know for sure what drives a man to suicide. Greek heroes
sacrificed their lives in the hope of future fame; Alsberg ended his upon
the collapse of his renown. He could not go on without the reassurances
from adulating surroundings—from his colleagues, from his adversaries,
from his clients, from the public, from his audience. And he could not
go on without his immersion in German law. Whatever the psychology
behind his suicide, this much we can say with confidence: Alsberg’s ca-
reer epitomized the success that Jews had achieved in the German legal
profession, and his death marked the roll-back of Jewish emancipation

and the collapse of liberal law.

Emancipation: Jewish Lawyers before Nazi Rule

Alsberg’s lifetime spanned the rise and fall of an era of liberal law in
Germany. He was born in 1877, in the decade of German unification, at
the time when legal reform took a quantum leap forward. New national
laws—the Penal Code of 1871, and the Constitution of the Courts, the
Lawyers Statute, and the Codes of Criminal and Civil Procedure, all
taking effect in 1879-—actualized the liberal principles of legal equality.”
These laws rationalized court structures, reformed legal procedures, gave
rise to a free legal profession (free insofar as it was freed from state con-
trol), and opened its doors to Jews. Jews flowed into the legal profession
and soon made up a large proportion of practicing lawyers. In theory,
Jews could become judges too, but judges were more closely tied to the
state, which had persisting traditions of excluding outsiders; Jews only
slowly breached the ranks of the judiciary.

The numbers are dramatic. Those numbers for Prussia, by far the
largest province in Germany, are illustrative. In 1872, Prussia had 75
Jewish lawyers, 3 percent of the total; by 1880, the number had doubled
to 146 lawyers, 7.3 percent of the total; and by 1893, the number had
risen six-fold to 885, more than a quarter of the total. From then un-
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til 1933, the proportion of Jewish lawyers hovered between 25 and 30
percent of the total. In some cities the numbers were even more stun-
ning. In Berlin almost half the lawyers were Jewish (or by some counts
54 percent), and in Breslau more than a third. The number of Jewish
judges increased too, but far less dramatically. In 1872, Prussia had 9
Jewish judges, a fraction of a percent of the total; by 1880, the number
had increased to 99 judges, 3.8 percent of the total; and by 1893, the
number had increased to 168, or 4.5 percent of the total. The number
and the proportion of Jewish judges continued to increase until 1933,
when 401 constituted 7.0 percent of the total.b

By the time of the Weimar Republic, and for its duration, Jewish
lawyers had gained public prominence and professional influence. The
historian Benjamin Hett has written that the “great lawyers of Weimar

represented an array of collective brilliance that formed a fitting

counterpoint to the artistic, literary, and scientific glories of Weimar
Berlin.””

De-Emancipation: The Nazi Attack on Liberalism

Upon gaining power, the Nazi regimc reversed Jewish emancipation. It
began a five-year process of hounding Jews out of the legal profession.
But that tells only part of the story. The reversal of Jewish emancipa-
tion and the elimination of Jewish lawyers were like vines entangled
with something else, namely, the demise in Germany of liberal law, the
transformation of the German legal system, and the creation of a new
anti-liberal Nazi legal order. The laws from the 1870s that had ushered
Jews into the legal profession did not simply expand opportunities for
a specific group. Those laws embodied new liberal principles of equality
under the law, individual rights, and democratic participation. In elimi-
nating Jewish lawyers, the Nazi regime was not just uprooting a specific
group, it was reversing liberal principles. The Nazis replaced equality with
racial superiority, subordinated the individual to the Aryan commu-
nity, and discarded democratic participation for the dictatorial Fiihrer
state.

Uprooting Jewish lawyers and disentangling them from the German
legal system took five years. But within months of gaining power in
1933, the Nazi regime struck its first blows, both violently and methodi-
cally. By the time Max Alsberg died in September 1933, the regime had
already shown that it meant to rid the German legal profession of Jews
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and rid German law of liberal principles, and that it had an approach for
getting the job done. That approach was present in the attacks on Jewish
lawyers in the spring of 1933.

- The turning point was the Reichstag firc on 27 February 1933, which
served as the pretext the following day for an emergency measure ti-
tled, “Decree for the Protection of the People and the State.” In The
Dual State, written during the 1930s (although published in 1941), the
Jewish German lawyer Ernst Fraenkel aptly described the decree as the
“constitutional charter of the Third Reich.” Purporting to protect Ger-
many against communist violence, the decree indefinitely suspended
civil liberties guaranteed in the Weimar constitution; it empowered the
national government to intervene to restore order, whenever and wher-
ever necessary; and it handed Nazi officials enough purported authority
ultimately, over the hext several years, to transform Nazi rule into a
permanent dictatorship with unlimited powers.?

With this abrupt transition from the Weimar Republic to Nazi rule,
the new regime created what the title to Fraenkel’s book suggests, a dual
state. ‘This consisted of the prerogative state on the one hand, and the
normative state on the other. The prerogative state was the realm of
arbitrary power and official violence, against which citizens enj oyed no
legal protection. The normative state was the legal order, which included
both traditional law and newly enacted Nazi law. Thus, with the emer-
gency decree in place, the new regime delivered a double-punch against
Jewish lawyers, a jab by Nazi law, an uppercut by Nazi lawlessness.

Nazi lawlessness burst on the scene the night of the Reichstag fire,
as police rounded up 4,000 of the Nazis’ political opponents, includ-
ing politically active, especially leftist, Jewish lawyers. One was a young
lawyer named Hans Litten, the son of a Protestant mother and Jewish
law professor. In courtrooms in the late Weimar Republic, he had rep-
resented working class defendants involved in political brawls, taunted
conservative judges as he pushed the law to its limits, and scorned the
Nazis to their faces as he exposed their brutality to the public. Most
famously, at the Eden Dance Palace trial in 1931, he had caused a sensa-
tion when he cross-examined Hitler. In 1933 his mother begged him to
get out of Germany, but he refused, saying, “Millions of workers cannot
leave, so I must also stay put.”

In December 1935, the later Nazi Foreign Minister Joachim von
Ribbentrop wrote (maybe not coincidentally in connection with Lit-
ten himself), “Revolutions are not fought out and decided in courts
of justice or according to the regular rules of legal procedure.”!® After
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the Reichstag fire, the Nazis bypassed the courts and rules and simply
arrested Litten and others. Under the rubric of protective custody, the
Nazis empowered themselves to arrest whomever they saw as a threat to
the public order, or a future threat. The notion of protective custody was
antithetical to liberal law. The arrestee faced no charges and had no legal
recourse. No judicial warrants authorized the arrests, and no court or-
ders could end the detentions. Nazi officials could make their decisions
secretly and arbitrarily, without heeding any preexisting public rules and
without facing any later impartial judicial review. The Nazi regime was
creating the prerogative state, a realm of Nazi action independent of law
and beyond the reach of judicial scrutiny."

Litten, like others in protective custody, could still ask a lawyer to
seek his release. Unable to rely on legal authority, the lawyer could only
make ad hoc petitions to those in power, meet with officials, and exploit
connections. Secking a lawyer for her son, Litten’s mother asked Max
Alsberg. He declined.'? Alsberg probably simply exercised good sense.
When, on 10 March 1933, one Jewish lawyer, Michael Siegel, who was
representing a client in protective custody, lodged a complaint at a po-
lice station in Munich, SA men seized him, tore his trousers at the knees,
and marched him barefoot through the streets with a sign hanging from
his neck stating: “I will never again complain to the police.”*?

On the night of the Reichstag fire, the Nazis targeted their political
opponents. They arrested Jewish lawyers as political opponents, not as
Jews. But within weeks, the Nazis turned their attention to lawyers as
well as judges for no other reason than that they were Jewish. Instead of
arresting lawyers in the dead of night, they attacked courthouses in the
light of day. SA men—the so-called brown shirts, uniformed thugs—
stormed courthouses and occupied them, searched for Jews, and chased
them away. Invariably, police arrived on the scene too late.'

One of the first courthouse attacks occurred on 11 March in the city
with Germany’s third largest Jewish population, Breslau. Here is one
lawyer’s description:

Suddenly—it was exactly eleven o’clock—we heard in the hallway a
roaring, as if of wild animals, that got closer and closer. The doors to
the lawyers’ chambers flew open. Two dozen SA men rushed in .

and screamed, “Jews out.” For a moment everyone, Jews and Chris-
tians, froze. Then most Jewish lawyers left the room. ... At first I didnt
budge. Then an SA man sprang at me and grabbed me by the arm. I
shook him away, at which point he pulled out of his right shirt-sleeve
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a metal sheath, which he pressed, releasing a spiral with a lead bullet
fastened to its end. With this instrument, he struck me twice on the
head, which poured forth blood and began to swell. ... There were
judges, prosecutors and lawyers, many in their official robes, who were
driven onto the street by small hordes of SA men. Everywhere the in-
truders flung open courtroom doors and bellowed, “Jews out.”"

Was the attack on Breslaw’s courthouses an isolated event? The answer
came in the following weeks, when SA men stormed other German
courthouses. On 29 March, in Gérlitz, SA men dragged two Jewish
judges and two Jewish lawyers out of the courthouse and displayed them
before a jeering crowd. On 31 March, in Cologne, SA men forced Jew-
ish judges and lawyers out of the appeals court and onto a refuse cart,
and hooted while driving them around the city. A Nazi lawyer later
proudly reported: “No protection by officials; no intervention of col-
leagues for colleagues! That was the hour of separation!”’®

If courthouse attacks were brush fires, Nazi officials fanned the flames
to spread smoke across the legal landscape. They intended a clear message
with their boycott of Jewish businesses, doctors and lawyers planned for
April 1. On 31 March, in anticipation of the boycott, Hanns Kerrk—
the Reich Commissioner for the Prussian Administration of Justice and
soon-to-be Prussian Justice Minister—issued one of his first decrees. He
warned that Jewish judges and lawyers were endangering the authority
of the justice system because their presumptuous bearing had enraged
the German people. If officials failed to remove the causes of the popular
rage, the people were bound to take martters into their own hands. Ac-
cordingly, he demanded that Jewish judges immediately apply mn.vh .mE&
be granted, leaves of absence. He also demanded that bar associations
(Anwaltskammern or drtliche Anwaltsvereinen) limit the number of Jew-
ish lawyers permitted to appear in court to the proportion of Jews in the
population as a whole. Otherwise, judges and prosecutors should bar
them from entering courthouses.'”

If arbitrary arrests of individuals and intimidating attacks on court-
houses were lawless, what was the legal nature of the Kerrl Decree? Kerrl
himself probably did not much care whether his decree constituted law
or not, for he stood out as the first Prussian Justice Minister who lacked
legal training. For him, the crux of the matter was wielding power—
speaking with the authority of his office and inviting compliance through
the threat of mob violence. The Appeals Court in Kénigsberg captured
the point. The court wrote that the Kerrl Decree might “not follow the
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constitutionally prescribed form for formulating law,” but since it origi-
nated with the “actual holder of state power,” and since the SA’s pres-
ence in the courts secured its enforcement, it was a “thoroughly binding
law.”*® Like much Nazi law, the decree was intimidation through other
means. And like much Nazi law, the decree diverted attention from the
legitimacy of its origins—it had none'——to the effectuation of its ends.
‘The decree marked a mjd-point between the prerogative state and the
normative state.

The Nazi regime also relied on the normative state, the legal system.
The prerogative state accomplished many of the regime’s goals, but it
had limitations. Its terror tactics helped dislodge the liberal order in
the short-run, but they jeopardized the Nazi promise of social order in
the long-run. Many Nazi power-brokers realized that using the legal
system could secure the new government’s legitimacy and advance its
goals more systematically, consistently, and thoroughly. Of course, they
needed to transform the legal system, replacing liberal law with Nazi
law. In this process, the government took a major step with two laws of
7 April 1933, which attacked the two professions animating the liberal
state, namely the judges and lawyers. The Law on the Restoration of the
Professional Civil Service applied to judges, and the Law on the Admis-
sion to the Bar applied to lawyers.

With these two laws, the Nazis aimed to stamp the judicial system
with the twin principles of racial superiority and Nazi political control.
The Nazis intended to be pragmatic about putting these principles into
effect, taking measures that were radical but not absolute. Both laws for
the first time distinguished Jews from so-called Aryans and discrimi-
nated against Jews as a matter of law (anticipating the Nuremberg Laws
of 1935). Under these two 1933 laws, Jewish judges had to retire and
Jewish lawyers could be disbarred. But even in regard to race, both laws
set limits. The disbarments of lawyers had to take place before the dead-
line of 30 September 1933. However, Jews could continue as judges and
lawyers if they fell under one of three exceptions: (1) Jewish judges who
had entered the civil service or Jewish lawyers who had been admitted
to the bar before 1 August 1914; (2) Jewish judges or lawyers who had
fought on the front in World War I; or (3) Jewish judges or lawyers who
had a father or son who had fallen in the war.?

The two laws—on the Restoration of the Professional Civil Service
and on the Admission to the Bar—nailed down not just racial prin-
ciples, but also political principles. One political dimension was that the
laws showed more concern about the authority exerted by judges than
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about the legal work performed by lawyers; Jewish judges were regarded
as more dangerous than Jewish lawyers. Aside from the three exceptions,
the law against Jewish judges was mandatory, while the one against Jew-
ish lawyers permissive, i.e., judges had to retire while lawyers could be,
but did not have to be, disbarred. While this legal distinction made no
difference in practice, the message was clear that the Nazis gave priority
to removing Jews from positions of political authority. The two laws also
included standards for eliminating judges and lawyers that were political
rather than racial. While harsher for judges than lawyers, both standards
moved in the same direction. In the broader law, judges could lose their
positions if their prior political activity failed to ensure that they would
unreservedly and always support the national state. In the narrower law,
lawyers could be disbarred who had been active “in a communist way.”
The political messages were complementary: lawyers may not be subver-
sive and judges must be loyal.”!

The Law on the Admission to the Bar tackled a problem that had
plagued German lawyers for years and solved it with Nazi perversion.
The problem was the overcrowding of the legal profession. The fear of
overcrowding—of damage to the profession’s elitism, standards and
prestige-—dated back to the 1870s, but became acute during the Wei-
mar Republic. By then many lawyers were economically strapped-—first,
from clawing their way out of postwar chaos, then reeling from run-away
inflation, and finally being beaten down by the Depression. By 1933,
three quarters of lawyers carned approximately the same (or less) as the
average blue-collar worker. Yet the numbers of lawyers kept increasing,
with the largest expansion ever taking place in the last two years of the
Weimar Republic.” Some reasoned that the more lawyers there were
overall, the less business for any one lawyer in particular. The conclu-
sion seemed inevitable: limit the number of lawyers through a numerus
clausus. Others, such as Max Friedlaender, a Jewish lawyer and nation-
ally respected expert on legal ethics, warned that the proposal threatened
to corrode the foundations of the free legal profession. The profession
was free because lawyers were free of state control, but a numerus clau-
sus would enable the state to control admission to the bar, restoring
power to the state that lawyers had earlier wrested away for themselves.
In December 1932, with the Weimar Republic in its death throes, the
German Bar Association finally voted to recommend a numerus clavsus.
Ironically, the Nazi regime refused to implement the recommendation.
Instead, it shrank the legal profession by cutting back the number of
Jewish lawyers with the Law on the Admission to the Bar, i.e., not with a
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merit-based limitation on law applicants but with racial anti-Semitism.
In so doing, the regime struck both Jews and the freedom of the legal
profession, which it now placed into the noose of the Nazi state.”®

The Law on the Admission to the Bar jolted the legal profession.
Within months, the number of Jewish lawyers in Germany dropped by
just over 30 percent, from 4,585 to 3,167; in Prussia by almost 40 per-
cent, from 3,370 to 2,066; and in Berlin, by just over 36 percent, from
1,835 to 1,168, reducing the percentage of Jewish lawyers there, by one
count, from 54 percent to 40 percent.* From one vantage point, most
Jewish lawyers evaded disbarment, either as senior attorneys admitted
before World War I or as veterans who had fought on the front. The
Nazis were astounded—they never imagined so many “cowardly” Jews
had been on the batdefield.” Still, many Jewish lawyers abruptly lost
their livelihoods. And since Jews could no longer enter the profession,
the number of Jewish lawyers remaining represented a ceiling, a number
that would decrease, even by attrition alone.

The plunge in the number of Jewish lawyers also had implications
for the legal profession overall. The total number of lawyers, i.e., of both
Jewish and non-Jewish ones, also fell. For example, in Berlin, the elimi-
nation of hundreds of Jewish lawyers reduced the overall number of
lawyers from 3,433 to 2,880.% For the remaining lawyers, less competi-
tion was doubtless good for business, at least for the moment,”” but it
was an ominous sign, and a step toward cheapening the status of the
legal profession.

Discrimination and Ummsmmio?
Jewish Lawyers Coping with Nazism

Although Hitler became Germany’s chancellor on 30 January 1933,
the Nazis did not take control of Bavaria, Germany’s most independent
province, until 9 March. Early the next morning police arrested the
Jewish lawyer Max Hirschberg. Throughout the Weimar Republic, he
had been Munich’s leading Social Democratic, anti-Nazi lawyer. Before
being led away, he sneaked a call to Philipp Loewenfeld, his partner
of fourteen years, and a politically active labor lawyer. Later that day,
Loewenfeld slipped out of Germany into Switzerland. Hirschberg re-
mained in prison for almost halfa year, then picked up a moribund legal
practice for eight months, and finally quit the country in April 1934.

Five years later, in May 1939, Loewenfeld wrote a letter to a former
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colleague that included a striking remark: his friendship with Hirsch-
berg had “suffered a rupture when, after his release from custody, he felt
bound to malke himself an organ of Nazi justice.”*®

. The thought of the rupture between these two men—who for years
had practiced law together, engaged in political struggles together, and
defied dangers together—is painful. But Loewenfeld’s accusation against
Hirschberg was ill-founded. In 1933, Jewish lawyers in Nazi Germany,
including leftists like Hirschberg, tried to maintain their legal creden-
tials, not relinquish them as a matter of principle. To implement the
Law on the Admission to the Bar, Mumoibnmm_ governments, as in Prussia
and Bavaria, suspended all Jewish lawyers and conditioned readmission
on a new application in person. Jewish lawyers lined up. Bruno Blau
described the scene in Berlin: “We had to wait for hours in front of the
[bar association] building in the rain and under the watch of SA rogues,
until we were let in one by one.” Of 1,835 Jewish lawyers in Berlin,
1,761—all but 74—reapplied.””

By April 1933, the first exodus of Jewish lawyers from Nazi Germany
had already occurred. In the wake of the Reichstag fire, Fritz Ball wrote:
“Whoever was politically active against the Nazis and is still able, flees.”
Leftists, such as Hans Litten and Max Hirschberg, were arrested; others,
such as Phillip Loewenfeld, fled. The elegant Rudolf Olden, who had
represented the journalist Carl von Ossietzky, made a court appearance,
headed south, and skied over the border into Czechoslovakia.?® Some
prominent, but less political lawyers, such as Max Alsberg, realized that
the risk of arrest grew by the day and they made for the exit. But most
lawyers stayed in the hope of preserving their livelihoods and weathering
the storm.

How did the vast majority of Jewish lawyers, those who remained,
respond? There were at least three types of responses, representing vary-
ing strategies, whether as a matter of principle or exigency. Fach one
ultimately proved futile. .

How did Jewish lawyers respond to discrimination?

When Max Alsberg shot himself to death, he did not rely on skill in
packing a pistol acquired as a front-line soldier. Alsberg had not fought
in the war. As a criminal defense lawyer, scholar, and methodical Ger-
man, he studied how to shoot himself from a text on guns.?' Unlike Als-
berg, however, in 1933 most Jewish lawyers at the height of their careers
were veterans. They had the best argument against disbarment: their
sacrifice in serving their country in war-time. The argument m@@m&m& to
German patriotism and honor.
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‘The argument for Jewish war veterans came from the gut. Max Hirsch-
berg was arrested by police in Munich in early March, and while, after
waiting, he finally answered routine questions, he mentioned that he
had served on the front and earned the Iron Cross, First Class. Tired,
frustrated and indignant, he then leaned forward and asked the police-
man to add the sentence that adorned the standard military notices to
next-of-kin that their loved one had died in the war: “Rest assured that
the fatherland is grateful.”

The argument for Jewish war veterans made strategic sense. It reso-
nated with Germans, even anti-Semites. One veteran who had fought
under Hirschberg’s command opposed his disbarment and imprison-
ment, writing: “Am personally a big follower of the national movement,
but we have enough ‘Christian Jews' who may be imprisoned; a good sol-
dier who did more than his duty should be free, even if he’s a Jew.”?* The
comment was no exception. The files of Jewish German lawyers in Berlin
are replete with letters from former comrades who praised their patrio-
tism and courage, and from former clients who could not fathom why
Jews who had risked their lives for Germany should lose their jobs.**

The argument for Jewish war veterans made political sense. The obvi-
ous audience was Paul von Hindenburg, the eighty-five year-old presi-
dent who had appointed Hitler chancellor and was one non-Nazi who
still wielded some real power. Jewish veterans wrote him. Hindenburg
did not disappoint. On 4 April, he wrote Hitler about the plight of dis-
abled veterans, front-line fighters, and families of the fallen: “If they were
good enough to fight and shed their blood for Germany, they should be
good enough to continue serving the Fatherland in their profession.”
Hitler assured Hindenburg that the upcoming law would include the
appropriate exceptions. Hitler added, of course, that the German people
needed to defend themselves against Jewish domination of intellectual
professions, such as law, where in Berlin and other cities Jews occupied
up to 80 percent of all positions—an obvious exaggeration.?’

Coming from the gut, resonating with the populace, and appealing
to a national leader, the argument for Jewish war veterans had much in
its favor. It met with success. The most important exception to the ex-
clusion of Jews from the judiciary and the bar was the one for front-line
veterans. The success of the argument made a difference, sparing most
Jewish judges from forced retirement, at least in 1933, and most Jewish
lawyers from disbarment.

Still, the argument for Jewish war veterans suffered inherent flaws.
One flaw is apparent from a liberal perspective. In relying on honor, the
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argument abandoned notions of both Jewish emancipation and legal
equality. This illiberal tack had consequences; it separated Jewish law-
yers from each other. By privileging front-line veterans, it discriminated
against the rest. Was a tactical victory worth the sacrifice of principle?
One Jewish lawyer, Kurt Jacob Ball-Kaduri, later reported that the ex-
ception for Jewish war veterans aroused “mixed feelings” within Jewish
circles. Some thought that pushing through this exception represented
a great success. Others disagreed. “While not begrudging an individual
the maintenance of his existence, splitting Jews into groups of losers and
winners secemed inappropriate.” The exception created a generational
divide, wiping out young Jewish lawyers. Some of them wrote the Prus-
sian Ministry of State in mid-June 1933, complaining that the Law on
the Admission to the Bar, which authorized but did not require the
exclusion of Jewish lawyers, had become “a general and undifferentiated
threat to many upright citizens.” The complaint hardly seems to have
resonated, either with Nazis or other Jewish lawyers. The exception for
Jewish war veterans also created a gender divide, eliminating women
Jewish lawyers. The first German women were admitted to the bar only
in 1922. Just over a decade later, in 1933, Berlin counted twenty Jewish
women lawyers. Soon the number dwindled to one.®

Another flaw in the argument for Jewish war veterans is apparent
from a conservative perspective. Based on nationalism, the argument
casily degenerated. At its most unexceptional, the point was simply
that Jewish Germans were as German as anyone else, immersed in their
country’s culture and committed to fighting in its defense. At its worst,
the point was that Jewish Germans could be loyal to the state. That
was the view of the right-wing lawyer, Max Naumann, who in 1921
had founded the League of National-German Jews (Verband narional-
deutscher Juden). In 1933, he wanted to convince the Nazis that some
Jews could assimilate into the German national community and serve
the Nazi state.” While representing a tiny minority of Jews, his views
pressed the limits of devotion to the state; they exposed the flaw in
the impulse toward loyalty. Reconciliation between being Jewish and
supporting Nazism was impossible. Jewish lawyers, even the veterans,
could never be loyal to the Nazi state, to its leadership principle, and
to Adolf Hitler—they could only be dependent. In early April 1933,
Berlin’s chief appellate court judge and his colleagues on the provin-
cial courts decreed that all Jewish lawyers had to reapply for admis-
sion to the bar and at the same time acknowledge the government and
its regulations; Jewish lawyers complied.?® Jewish war veteran lawyers
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clung to their sense of honor until bowing to the humiliation of Nazi
subjugation.

The exception allowing Jewish war veterans to continue as lawyers
garnered support from Jews and Nazis. Both groups accommodated to
the exigencies of the moment, but they took positions that united in an-
ticipation of goals that diverged. From the Jewish lawyers’ perspective,
the immediate strategy served to blunt Nazi blows, but the accommoda-
tion sacrificed liberal equality in favor of questionable loyalty. From the
perspective of governing Nazis, their concession was a matter of political
expediency, appeasing Hindenburg. It was also a marter of economic
necessity. The regime could not uproot Jewish lawyers in one fell swoop
without troublesome economic disruption.

Although it was an accommodation for both sides, the exception al-
lowing Jewish war veterans as lawyers was bound to be temporary be-
cause it was inherently unstable. The Nazis had the upper hand, not
only because of their consolidation of power, but also because of the un-
derlying logic in both the Law on the Admission to the Bar and this ex-
ception. That logic was to break liberal principles and replace them with
hierarchical ones. Thus, the law presented the Nazis with no dilemma
in principle. The very characteristics that should have disturbed Jews
heartened Nazis: the law replaced liberal equality with Nazi hierarchy—
Aryans before Jews, Jewish war veterans before other Jews. If society was
hierarchical, if Aryans were superior to Jews, then the Nazi government
could discriminate against Jewish lawyers and also among them. Fur-
thermore, the logic of the law put a premium on loyalty. While giving a
nod to a soldier’s sacrifice, the Nazis were shifting the notion of loyalty
from any person’s devotion to Germany to a so-called Aryan’s devotion
to the Nazi state. Max Naumann aside, both Nazis and Jews knew that
the Nazi state could not be the object of Jewish fervor.

The underlying logic of the exception for Jewish war veterans turned
on loyalty, which ultimately hurt not just Jewish lawyers but German
lawyers in general. What Jews could not achieve from the outside, Ger-
man jurists had to display from the inside: loyalty to the Aryan commu-
nity, the Nazi state, and its leader Adolf Hitler. Compared with judges,
the nature of a lawyer’s role struck closer to the heart of liberalism, be-
cause lawyers represent individuals or entities and advance their separate
interests, whether against each other or against the state. How could
lawyers reconcile their loyalty to the Aryan community with their ob-
ligation to individual clients? What was the role of the lawyer, caught
between loyalty to the Nazi state and client representation? The original
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dilemma of the loyalty of Jewish jurists previewed the dilemma of loy-
alty of all German jurists.

How did Jewish lawyers respond to degradation?

. Max Hachenburg was a doyen of the legal profession. An expert in
commercial and corporate law, a legal commentator admired by lawyers,
and an active member of bar associations, he wrote his autobiography
in 1927 when he was sixty-seven years old. There he cautioned fellow
Jewish lawyers to avoid anti-Semitism by conducting themselves with
professional restraint. In May 1933, as a long-time columnist for the
leading publication for German lawyers, Deutsche Juristen-Zeitung, he
felt that the Law on the Admission to the Bar presented him with a di-
lemma. Some might construe his silence on the law as cowardice, while
others might reject his views as self-interested. But comment he did. On
the one hand, he was not surprised at the reaction against the heavy reli-
ance on Jews in public positions that had appeared since 1919. On the
other hand, he could not say that Jewish jurists influenced the German
legal system “only in an unfavorable or un-German way.” In the end, he
cautioned that measures “should not go overboard” in “restraining the
excessive influence of Jewish jurists.” He hoped that authorities would
exercise their discretion under the law “to spare men who conducted
themselves with utmost honor, rooted only in Germanness, from being
driven to despair.” He commented that the recent suicide of a young
aspiring law student “should give pause.” He also noted that the possi-
bility of denying non-Aryans admission to the bar “ripped the first hole
in the freedom of the legal profession.””

In his article, Hachenburg struck the restrained tone that he had
counseled. He spoke with a patriarchal voice, like a contemplative
grandfather who listened to both sides of the story and only hesitantly,
only reluctantly, and ever so gently tapped his finger on one side of
the scale. But his apparent attempt at moderation was less a liberal call
for tempered debate than an illiberal suggestion for milder forms of
discrimination. His liberal concern for the freedom of the legal profes-
sion paled before his illiberal uneasiness with Jewish emancipation. He
retreated to defending the Jewish lawyers who were at least honorable.
And beyond giving his rendition of the debate about discrimination
against Jewish lawyers, he mentioned violence against them only once:
one Jew’s self-inflicted suicide. Perhaps by 1933, Hachenburg was sim-
ply out of touch. If his thinking included an element of liberalism, it
was a liberalism that was exhausted, pathetic, and cut loose from a pas-

sion for equality.
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Most Jewish lawyers did not assert any kind of liberalism, exhausted
or otherwise. When a mugger springs out from the dark, victims con-
front the moment rather than first principles. In describing the Nazi
seizure of court houses, one Jewish lawyer, Bruno Blau, later wrote: “In
almost all cases, people yielded to the violence.”®® As violence in public
waned, Jews and non-Jews alike still yielded, now to Nazi intimidation
and economic manipulation. Jewish lawyers were preoccupied with lost
clients and shrinking legal pracrices.

For most Jewish lawyers under the new Nazi rule, the meaning of lib-
eralism shifted from its political possibilities to its sociological circum-
stances, [rom individual freedom to social jsolation. With little room
for public debate, most Jewish lawyers struggled as solitary individuals
trying to protect their own economic self-interest. Jewish lawyers were
atomized, separated from other German lawyers, and from each other.
This atomization resulted, at least in part, because Jewish lawyers had
little organized response to the Nazis’ accumulation of governmental
power. During the Weimar Republic, Jewish lawyers had gained influ-
ence in German bar associations. Nazis in power put an end to that.
Through intimidation and fiat, they expelled the Jews, took over the
associations, and thwarted possible alternatives—all accomplished be-
tween March and May 1933, with the finishing touches in place by
year’s end. Once they were expelled, Jewish lawyers had nowhere to go.
They lacked an independent bar association of their own, and attempts
to fill the organizational void were at best sputtering.?'

The struggle of Jewish lawyers to protect their individual economic
self-interest proved a losing battle due to Nazi law and lawlessness. The
Law on the Admission to the Bar and follow-up ordinances dried up
business. Jewish lawyers lost income because the Nazis barred most from
entering courthouses, pressured courts to stop assigning them to rep-
resent the poor, and leaned on companies to stop retaining them as
outside counsel.” Christian lawyers abandoned their Jewish partners,
whether eagerly, like Alsberg’s partner, or reluctantly. In regard to their
lawlessness, the Nazis leveraged their carly acts of violence into persis-
tent intimidation. They warned that good Germans would never seek a
Jew’s legal advice. Thus, as a result of Nazi law and lawlessness, clients
deserted their Jewish lawyers.

Choked economically and isolated socially, Jewish lawyers felt hu-
miliated. In describing Jewish lawyers waiting for hours in the rain to re-
apply for admission to the bar, Bruno Blau wrote: “This process was the
height of degradation, as it was intended to be.”* Upon learning that
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his non-Jewish partner insisted on dissolving their partnership, Max
Alsberg fell into despair.* How could Philipp Loewenfeld have written
about Max Hirschberg, his compatriot and friend, with such contempt?
Throughout the Weimar Republic, they had struggled together, but in
1933 they were separated, suffered the deprivation of their professional
lives in isolation, and lost their meeting of the minds. Perhaps in losing
some self-respect, the two men lost some mutual respect.

The one countervailing tendency, a source of economic, as well as
emotional, support, was other Jews. In separating Jews from other Ger-
mans, the Nazis aimed to discourage not only Jewish lawyers from repre-
senting Germans, but also German lawyers from representing Jews. Jews
needed to turn to Jewish lawyers. In light of anti-Semitic discrimina-
tion, such as the Nuremberg Laws of 15 September 1935, Jews needed
legal help more than ever—in defending themselves in disputes involv-
ing property, housing and employment, and in resolving their affairs
before emigrating.®

The Nazis discriminated against and degraded Jewish lawyers first
with a sudden ferocity and then with unrelenting pressure. As the dis-
crimination and degradation dug deeper roots and took firmer hold,
sporadic examples of defiance appeared among Jewish lawyers. To un-
derstand that defiance, we must first look at Nazi policy against Jewish
lawyers in the mid-1930s.

Defiance: Nazi Lawyers against Jewish Lawyers,
and Two Jewish Lawyers against Nazism

The logic already inherent in the two laws on Jewish judges and lawyers
in April 1933 advanced on a schedule that accommodated politics and
economics, first striking Jewish judges and later Jewish lawyers. When
the Nuremberg Laws of 15 September 1935, in the words of the histo-
rian Henry Priedlander “stigmatized Jews as citizens of lesser worth,”4
the notion of a Jewish judge became impossible. The Ministries of Justice
and the Interior acted immediately to retire all Jewish judges by year’s
end. But conditions were not yet ripe for disbarring the remaining Jewish
lawyers; their disbarment would have risked triggering economic disrup-
tion and foreign policy troubles in light of the upcoming 1936 Olympics
planned for Berlin.”” In 1936, there were still 2,552 Jewish lawyers out of
18,854 lawyers in Germany, just over 13 percent of the total. In Berlin,
more than one thousand lawyers were Jewish, just over one third.*®
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With new forms of legal discrimination against Jewish lawyers lag-
ging behind economic discrimination and anti-Semitic rhetoric, Nazi
academics inflamed the matter with a new forum for propaganda. In
May 1936 Carl Schmitt, the influential reactionary political theorist
and passionate convert to the Nazi cause, announced a conference for
early October in Berlin entitled “Jewry in Jurisprudence.” The confer-
ence drew over one hundred jurists, teachers and guests, and generated
eight pamphlets of the conference’s papers, published between Novem-
ber 1936 and late 1937

While not there in person, Nazi Germany’s leading jurist, Hans
Frank—head of the National Socialists Lawyers’ Association, president
of the Academy for German Law, and cabinet minister without portfo-
lio—sent an opening statement for public reading. He denounced Jew-
ish emancipation because it subverted German legal scholarship with
the peculiarly Jewish tendency to disintegrate and uproot the legal or-
der with liberal individualism. He called for an end to German-Jewish
_‘Emm@nc&mznn since “creative, interpretive, or instructive work or com-
mentary by Jews on German law ... is impossible.” He announced four
goals: (1) Jews may not appear in the name of German law; (2) German
scholarship must be the reserve of German men; (3) new editions of
German legal works by Jewish authors must cease; and (4) libraries must
segregate the works of Jewish authors since they “do not have the slight-
est thing to do with” German jurisprudence.”®

After Frank’s opening, Carl Schmitt tried to rouse the crowd for the
victory that National Socialism had made possible: the liberation of
the German spirit from Jewish lies. “Do not forget,” Schmitt declared,
“what it means that year after year, semester after semester, for almost
one hundred years thousands of young Germans, future judges and law-
yers, have been schooled by Jewish legal teachers, that standard rexts and
commentaries in the most important legal disciplines are by Jews, that
influential legal journals were dominated by them.”®!

In one talk, Karl Siegert, a Nazi law professor in Gottingen, explained
that he was about to provide the first overview ever of the Jewish impact
on the criminal procedure. He mentioned Max Hachenburg and belit-
ded Hans Litten, but the lawyer that he targeted as the epitome of what
was wrong with criminal procedure was Max Alsberg. In the last years
before 1933, this “Jewish being” was the “mightiest and most fateful.”*

Siegert handled Alsberg with the morbid curiosity of an anatomy
professor displaying an archetypal skull. The evil of Alsberg’s efforts lay
in his promoting abstract individual rights, which lawyers advanced at
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the expense of the Aryan community and Nazi judges. Siegert turned
his attention to Alsberg’s writings. In his essay on offering evidence dur-
ing proceedings, Alsberg had been concerned only with the rights of the
parties rather than “[tJhe idea of justice, the protection of the general
good.” In his lecture on the philosophy of criminal defense, Alsberg
had worshiped disembodied law rather than striving for justice, he had
promoted individualism rather than comprehending the needs of the
community, and he had subverted “the figure of the eternally truth-seek-
ing German judge.” In his recommendations for the reform of criminal
procedure, Alsberg had written that the parties in the proceedings were
supposed to “be able to exercise a continuous control over the measures
taken by the presiding judge—the opposite of our leadership principle.”
For Siegert, Alsberg the lawyer was the foil for “judicial sovercignty” and
“judicial power,” i.e., for Nazi sovereignty and power.”

The focus on Alsberg marked a subtle but important shifr. Alsberg
may have been the most prominent lawyer in the Weimar Republic, but
he had never triggered the Nazis’ worst rage. The Nazis had reserved that
for leftist political lawyers, the ones hunted down immediately after the
Reichstag fire on 27 February 1933. But at the conference in October
1936, Siegert turned his attention from lawyers who had engaged in
Jeftist politics to one who represented liberal lawyering. While Siegert’s
anti-Semitism was bad for Jewish lawyers, his anti-liberalism was bad
for all lawyers.

One lawyer who did not make it to Berlin in October 1936 for the
conference “Jewry in Jurisprudence” was Hugo Sinzheimer. A Jew hail-
ing from Frankfurt, Sinzheimer was as important in German labor law
as Max Alsberg in criminal law and Max Hachenburg in commercial
law. He devoted his career to the peaceful advance of the collective bar-
gaining rights of workers within a capitalist society. After the Reichstag
fire in late February 1933, the Nazis arrested him. Once he was released,
he fled Germany, and soon accepted an offer to teach at the Universities
of Amsterdam and Leyden.* Learning of the 1936 Nazi conference, he
did not like what he read. Unlike Jewish lawyers still in Germany, he was
not intimidated by the threat of violence; unlike exiles like Max Alsberg,
he was not suffocated by foreign surroundings. Instead, he put pen to
paper and by August 1937 had finished his response: Jiidische Klassiker
der deutschen Rechtswissenschaft (Jewish Classical Writers in German furis-
prudence). Sinzheimer had never before written about Jews. But now he
challenged the Nazi jurists and defended Jewish equality with a German

idea of liberalism.
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Sinzheimer explored whether Hans Frank and Carl Schmitt had en-
gaged in polemic or, as they claimed, scholarship. Sinzheimer had always
assumed that scholarship turned on the content of ideas, not the ethnic
origins of the thinker. In its search for truth, scholarship also turned on
factual inquiry. The factual inquiry needed to test Frank's and Schmitt’s
theses was this: How did Jewish jurists influence German jurisprudence?
Sinzheimer asked “whether one can speak of a characteristic intellectual
structure of Jewish legal scholars and what its nature is,” and “what the
significance is of the Jewish dimension in the development of German
jurisprudence, whether it was creative or not.” To answer these ques-
tions, Sinzheimer devoted one chapter each to twelve Jewish jurists,
most from the nineteenth century.”

Sinzheimer concluded that the historical facts disproved the assertion
of a specifically Jewish mentality. He found that Jewish jurists were in-
fluential not in infusing Jewish ideas into German legal thinking, but in
explicating German legal thinking itself. “It is German spirit that is the
foundation of the ‘Jewish influence,” he wrote. With its creative contri-
butions, “Jewish work is ... an inextricable part of German scholarship.”
Nazi scholars may look the other way and stop citing Jewish German
scholarship, but they cannot eliminate it.*®

Furthermore, Jewish scholars included notions of both community
and individual rights, each of which could not exist without the other:

There is no moral form of the community without recognition of
the intrinsic value of each person. But there is also no moral form
of the individual without recognition of the intrinsic value of the
community.

At its foundation, the development of a true community requires hu-
man rights—one of the great spiritual creations, developed by thinkers
of many nations, and an inextricable part of German intellectual his-
tory. But great German thinkers, Jewish and non-Jewish alike, never
recognized an unlimited power of the community over the individual,
and certainly not in the hands of an absolute individual.””

By the end, Sinzheimer had made three points. First, Frank and
Schmitt were factually wrong in asserting that Jewish jurists had poi-
soned German law with some evil doctrine of their own. Second, Jews
were equal to other Germans because they were like other Germans,
influential not as Jews but as Germans. Third, unlike Nazism’s perverse
idea of a community that excluded Jews, the notion of community in
German law included a commitment to individual rights.
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Jewish Classical Writers in German Jurisprudence stands out because
Sinzheimer attacked the Nazi arguments head-on. At home, no politi-
cian dared debate the Nazis in public, and few lawyers dared confront
them in court. But from abroad, Sinzheimer struck back, and he struck
back as a scholar. Unlike Max Hachenburg, Sinzheimer did not value
commentary detached and above the fray. Rather, his scholarship was
engaged. He attacked Nazi politics by using real scholarship to strip
bare the Nazis' pseudo-scholarship. Sinzheimer struck back as a Ger-
man. Unlike front-line fighters, he did not insist upon personal honor.
Rather, Sinzheimer turned to QQBm:%w cultural rmlﬂwmmv Qﬁurm&i:m
not personal love for it, but the objective study of some of its leading
jurists. And Sinzheimer struck back as a liberal, as a German liberal.
He did not espouse a negative idea of freedom, of the isolated indi-
vidual pitted against the state, as championed in the Anglo-American
world by the post-World War II political philosopher and intellectual
historian Isaiah Berlin. Rather, Sinzheimer’s idea of freedom included
not only the individual’s rights, but also the E&imc&w bond within
a community—in Germany within a German community. Sinzheimer
had devoted his pre-Nazi legal career to the peaceful reconciliation of
employers and organized workers. He now argued for the peaceful inte-
gration of Jews into a liberal German community.

In the early 1920s, Sinzheimer was the dissertation advisor to Ernst
Fraenkel. While Sinzheimer fled Nazi Germany in 1933, Fraenkel re-
mained. He continued to practice law. He worked in what he later called
“inner emigration.”*® By this he hardly meant compliance encasing hid-
den doubts. Rather, he took on political cases, one of the only Jewish
lawyers to have done s0.”” He wrote anti-Nazi articles for underground
distribution and ultimately his piéce de résistance, The Dual State. Smug-
gled out of Germany in 1938 and published in the United States in
English translation in early 1941, the book, as the editor of his collected
writings has noted, was the only contemporanecous, comprehensive,
critical analysis of the Nazi regime written from within Nazi Germany.®
While eluding arrest in part by random luck, Fraenkel tested the bound-
aries of anti-Nazi defiance.

In 1935, Fraenkel wrote an article, “The Point of Illegal Work,”
which countered the despair of Max Alsberg, the timid liberalism of
Max Hachenburg, and the demoralized isolation of struggling Jewish
lawyers. Smuggled from Berlin to Switzerland to Paris (there published
under a pseudonym in the exile journal Sezialistische Warte) to Holland
(there printed as a pamphlet) and back into Germany for distribution,®!
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the article set forth a theory of resistance to Nazi rule. It asked: in light
of propaganda that the Nazis have converted most of the bourgeoisie
and proletariat and cowed the rest, and in light of censorship, arrests and
sacrifices, does illegal work by socialists serve any purpose? Fraenkel’s
answer was that illegal work was justifiable, indeed crucial.

Fraenkel believed that Nazism needed popular support to survive.
The critical conflict was between the regime shoring up popular support
and the resistance creating instability by unsettling such support. The
propaganda machine of Joseph Goebbels endangered the resistance with
its “whispering campaign,” which was luring both the bourgeoisie and
the proletariat into complacency by misleading them into believing that
even workers were backing the regime. Socialists, Fraenkel argued, must
counter-attack. They must show the lack of popular support that Goeb-
bels claimed, and they must thwart the consolidation of such support in
order to destabilize the regime.® Fraenkel made four points about the
most effective form for illegal work.

Fraenkel first argued that illegal work only made sense if it was vis-
ible: “Invisible illegal work is ineffective illegal work.” To have politi-
cal significance, the work must be visible to both the Gestapo and the
populace. Socialists must keep the petty bourgeoisie from feeling “com-
fortable [gemiitlich] in the German fatherland,” and the worker from
“finding a place where ... he can feel at home [heimisch].” lllegal worlk
must stir anxiety in the ruling classes and a consciousness of being “spiri-
tually homeless” among workers. Then popular unease would infect the
Gestapo with “a feeling of insecurity.” Knowing that the populace was
seething, the Gestapo would fear conspiracies among a wider array of
groups and repress them with a hardened state of siege. In short, visible
illegal work would drive more groups, and people, into opposition.®

Second, Fraenkel argued that “illegal socialist work must also be vis-
ible to the individual socialists.” After socialism’s shameful collapse in
Germany in 1933, visible illegal work could rebuild its moral authority
and political power. Anyone knew that “who has pressed a flyer into the
hand of a comrade, who saw the flash in his eyes as he, who until then
had felt forsaken, said with hardly contained excitement, ‘Yes, there is
still such a thing!””
Social Democrats, visible illegal work can restore the moral authority

needed for “a rebirth, or better put, a new birth,” of German socialism’s
4

By renewing the psychological strength of individual

political power.®
Third, illegal socialist work must scrike at the opponent’s vulnerabili-
g PP
L« )
ties. “At the moment,” Fraenkel wrote, “the power apparatus of the state
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in Germany is unassailable.” But the major weakness in Nazi rule was the
leadership’s self-deception about popular sentiments. Nazi leaders hin-
dered their own grasp of those sentiments by suppressing free expression,
and they could not fill in the blanks with Gestapo spying. Illegal work
should target “the line of communication between populace and govern-
ment.” By doing so, illegal work would help destroy the last vestiges of
free expression and also disorient the ruling powers and keep them from
“feeling the pulse of the populace.”® Thus, Fraenkel wanted to make a
virtue out of necessity. He wanted to accomplish what was possible in the
short run, namely, to increase rather than decrease repression; and watch
increased repression deceive the Nazis into believing that the regime had
popular support, on the one hand, and take them off guard when popular
dissatisfaction shook the regime’s foundations, on the other. Ultimately,
“the proud edifice of the Third Reich is built on a volcano.”®

Finally, while illegal work should be visible, resisters themselves
would remain invisible. The point was neither action for action’s sake
nor unnecessary risk-taking. With that precaution, resisters needed to
engage in their illegal work then, in late 1935. They had to put their
freedom and their lives on the line, to be sure, and they had to be ready
“to fall into the hands of the bloodhounds of the Third Reich.” But the
immediate need for visible illegal work was too great to allow a select few
to save themselves for some future time when they might actually build
a socialist society. He wrote: “Whoever is too good to endanger himself
in the time of white terror is not good enough to join us in the mo-
ment of socialist rebuilding.”” On this point, Fraenkel was emphatic.
If imprisoned or murdered, the illegal worker inspires other resisters.
Fraenkel concluded:

Yes, we have become “criminals.” ... If we were not empowered by
our illegal activity, I fear that we too would sink into the smog that
oppresses Germany. Because we work illegally, we keep ourselves
fresh. .

That is the point of illegal socialist work in the Third Reich: to infuse
the workers with strength, the waverers with trust, the sufferers with
hope and the rulers with fear. Does illegal work have a point? What
would Germany be without illegal work?®®

In “The Point of lllegal Work,” Fraenkel set forth a theory of political
action. He argued how a socialist commitment to the rule of law could
attack Nazi power. For one %msm. socialist resisters should 5\:&050:”

-126~

Discrimination, Degradation, Defiance

liberal values as best they can. They should smuggle their socialist views
into the open and flaunt them in public. For another thing, resisters
should push the Nazi state to follow its own repression to its logical
conclusion. They should force the Nazi state to reject liberal values in
full, such as freedom of expression, and then watch it suffer the con-
sequences of misreading popular opinion. In exposing the Nazi state’s
anxiety about popular opinion, socialist resisters could drive a wedge be-
tween Hitler and the populace, assaulting the leadership principle at the
heart of the Nazi theory of the state. Increased repression would trigger
increased resistance. Finally, Fraenkel rejected a politics of martyrdom.
Resisters should dodge exposure but, when exposed, turn any resulting
arrests and executions to good use.®?

In setting forth his socialist commitment to the rule of law, Fraenkel
differed from many Jewish lawyers. He refused to cast away principle
in the teeth of Nazi terror. Unlike Jewish front-line soldiers, he did not
ask the Nazi state to spare some jobs because of prior military service.
Unlike Max Hachenburg, he did not suggest cutting a slightly better
deal. If stuck on the behemoth—as his colleague Franz Neumann later
called the Nazi state—Fraenkel still urged fighting for principle, even if
furtively striking blows from somewhere behind the eyes.

Fraenkel set forth not just a theory but also a practical philosophy for
opposing tyranny. Others recoiled before two barriers that Fraenkel de-
fied, namely mortality and professionalism. First, Fraenkel insisted that
resistance requires a willingness to die for the cause. Mortal fear could
not excuse biding one’s time interminably. Socialists must act now, not
wait. This insistence broke the paralysis that beleaguered so many Jewish
lawyers. On the one hand, it implicitly rejected the stance of those who
hoped to wait out the Nazi regime, to muddle through until the scourge
passed. On the other hand, it offered solidarity, the affinity among the
like-minded arising from political action that might ease the economic
and social isolation afflicting so many Jewish lawyers. Afcer World War
I1, Fraenkel rarely referred back to his life under Nazi rule. But on one
occasion, when he did, he stressed the life-line that fellow resisters had
provided in small gatherings, long walks and intense tallis—contacts that
“spared us suffocating spiritually and emotionally from the loneliness of
the inner emigration.””® For Fraenkel in the mid-1930s, death, if the
result of resistance, would not be a lonely act of despair, as in Alsberg’s
suicide, but an unavoidable sacrifice, an inspiration to other resisters.

The second barrier that Fraenkel defied was professionalism. He
could think more freely than his professional cohort because lawyering
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was his craft, not his identity. Other Jewish lawyers clung to their profes-
sion desperately, as the embodiment of who they were. They were con-
sumed by their pride in their learning, their need for their livelihood,
and the injustice of their victimization. They let go only when they had
to—when they lost their law licenses or finally saw no choice but to emi-
grate. But Fraenkel held his professional identity at a distance. He could
do so because he maintained an identity as a socialist as well as a lawyer,
because he was young enough that his identity as a lawyer had not yet
consumed his being, and because he had no children to support. His
professional identity did not curb his thinking. He was hardly unique in
accusing Nazism of turning legal values upside down, but he stood out
as a lawyer who argued that the forum for advancing justice had shifted
from the courts to illegal work. A man clinging to his professional status
as a lawyer would not have labeled himself, as he did, a criminal, and
would not have advocated, as he did, the commission of crimes, even
political crimes as defined by a tyranny.

In short, Hugo Sinzheimer and Ernst Fraenkel were two Jewish law-
yers who stuck to their belief in the rule of law and defied Nazi discrimi-
nation, degradation, and oppression.

Destruction: The Elimination of Jewish Lawyers in 1938

At approximately midnight of 45 February 1938, in a latrine in the
Jewish barracks at the Dachau concentration camp, Hans Litten hanged
himself. He had earlier decided that he could not endure more than
five years in the camps. After the SS had murdered a fellow inmate and
seemed poised once again to brutally interrogate Litten, he could not go
on. His funeral at a crematorium in Munich was a small affair, attended
only by his mother and one of her friends. His mother insisted that the
organist play a passage from Bach’s St. Mashew’s Passion that she had
recently discussed with her son, a passage that she doubtless thought
resonated with his isolation and death, the passage after Jesus was taken
prisoner before his crucifixion and the Evangelist declared, “Then all his
disciples forsook him and fled.””!

His mother had not forsaken Litten in the five years that she had
fought to save his life. When he died, she cast his death in the mold
of Christian martyrdom-—not of Homeric heroism, not of the unful-
filled hopes of a promising bourgeois professional, and not of a Jewish
scapegoat. By February 1938, Litten saw little future for himself anyway,
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nm?mt&% not in law or wo:&@. As nml% as 1934, he had told a fellow
inmate, Kurt Hiller, that he was politically spent and that “even if he
should one day recover his liberty he would no longer be a very useful
combatant.” That same year Ernst Fraenkel had written his article, “The
Point of Illegal Work,” and declared that the underground must craft
the fate of Nazi prisoners into myths and legends. As news of Litten’s
death leaked out, émigrés wrote obituaries recounting events, painting
the character, and formulating the lessons. Litten’s mother, after flecing
Nazi Germany, wrote a memoir telling the tale of trying to save her son.
When published in 1940, it stirred the Allied war effort more than the
anti-Nazi underground.”

Litten did not last five years in concentration camps, and Jewish law-
yers could not last much longer in Nazi Germany. In 1938, the Nazi
regime finally resolved its problem with Jewish lawyers. The number of
Jewish lawyers had remained substantial, with only a modest drop in the
two years between 1936 and 1938. In early 1936, Germany had 2,552
Jewish lawyers out of a total of 18,854, just over 13 percent. In early
1938, Germany had 1,753 Jewish lawyers out of 17,360, approximately
10 percent. In Berlin, the proportion of Jewish lawyers had declined
from 34 percent in early 1936 to 28 percent in early 1938.7%

The fragile solution from 1933, the Law on the Admission to the
Bar, shattered on the Nazi annexation of Austria in March 1938. Vi-
enna, the symbol of Jewish cosmopolitanism and racial mixing, had a
higher proportion of Jewish lawyers than Berlin had ever had: almost
80 percent and, even after disbarring Jews pursuant to the Law on the
Admission to the Bar, more than 65 percent still remained. With the
rush of events, Jewish lawyers in Germany had a sense of foreboding.
In a letter of 30 June 1938, to the Reich Ministry of Justice, Julius
Fliess, an unofficial spokesman for Jewish lawyers, pressed his best argu-
ment. It was the same argument as five years earlier, on behalf of Jewish
war veteran lawyers: the legal situation created by the 1933 Law on the
Admission to the Bar should continue because most remaining Jewish
lawyers were veterans who had served the fatherland. The argument had
lost its punch. It made less strategic sense, with Hindenburg long since
dead; it had less popular appeal, in light of Germany’s remilitarization
without Jewish participation; and it even stirred less Jewish indignation,
after five years of economic burdens and demoralization.”

The process of eliminating Jewish lawyers combined Nazi law and
lawlessness. On 27 September 1938, Hitler signed a decree that dis-
barred all Jewish lawyers as of 30 November 1938.75 In between those
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two dates, the Nazi regime staged its infamous pogrom of 9-10 Novem-
ber, the so-called Kristalinachs or “Night of Broken Glass,” when Nazis
burned synagogues, ransacked Jewish businesses and homes, murdered
one hundred or so Jews, and rounded up tens of thousands of Jewish
men, including lawyers.

For &mm_mbm with the wnm& @nOEan of Jews—emigration, property
transfers, lawsuits, criminal prosecutions—the Nazis created a new posi-
tion, that of Jewish Konsulent, or legal advisor. As of 1 December 1938,
a tiny, restricted number of Jewish legal advisors—setat 172, or 10 per-
cent of the remaining Jewish lawyers—could represent the interests of
Jews.”s But Jewish lawyers did not rush to become legal advisors in the
fall of 1938 the way they had lined up for readmission to the bar in
the spring of 1933. Julius Meyer, a lawyer in Frankfurt, wrote: “Several
colleagues have declined ... to apply [for permission to become a legal
advisor]; they want to emigrate in any case, and they don’t want to roam
the courts as inferior ‘protected Jews' who are pitied and scorned.” The
few who became legal advisors were scattered remnants: some older vet-
erans, too tired to leave Germany; some breadwinners, still grasping for
economic survival, even if they hoped to emigrate; some dyed-in-the-
wool moralists, chronically afflicted with a Prussian sense of duty; some
community-minded souls, committed to helping fellow Jews. Probably
indulging a desperate if foolhardy opportunism, one advisor reportedly
acted as a Gestapo informer.”’

In conjuring up the position of Jewish legal advisor, the Nazis sepa-
rated Jews from other German lawyers. In their rhetoric about legal
advisors, the Nazis insulted Jews. In their exercise of power, the Nazis
isolated Jews further. But the Nazis failed to transform their theory of
lawyering into a theory that made sense. In 1936, Nazi jurists had begun
referring to lawyers as mcm:,.&mzm of the law and requiring them to swear
to upholding Nazism. Erwin Noack, the Vice-President of the Reich Bar
Association (Reichsrechtsanwaliskammer), set forth the theory of Jewish

legal advisors:

'The Jewish legal advisor may not under any circumstances be ad-
dressed as guardian of the law or even as a lawyer-like actor. He is
nothing but a representative of the interests of a Jewish party. Only
judges and lawyers can protect justice as officers of the court.”®

Measured by their actual function rather than Nazi theory, Jewish
legal advisors were lawyers, even if they had a limited client base. To the
extent that German lawyers stopped performing those functions, i.e.,
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representing the interests of their clients, they were the ones who ceased
acting like lawyers. One flagrant example was a defense attorney who, in
representing a defendant accused of conspiring to assassinate Hitler on
20 July 1944, told the People’s Court that his client’s acts horrified him.
Then he demanded the death penalty. Some Nazis understood the im-
plications of their own theory and opined that in the Nazi state, lawyers
were no longer necessary. Even Hans Frank, who was devoting his career
to developing Nazi law, wrote in his statement prepared for the 1936
conference “Jewry in Jurisprudence” that the “cthical training” of the
people would render “criminal procedure more and more superfluous.”
However much they tried, however deeply they wished, the Nazis could
not develop a theory that made any sense in the real world of disputes
and conflicts, a theory where lawyers did not represent the individual
interests of their clients.” ;

Hitler never held the law in high esteem, and theoretical subtlety
was never the Nazis' strong suit. Hitler and his henchmen cut down
law with power. A decree of 1 July 1943 handed over the prosecution of
Jews from the administration of justice to the police,* and Jewish legal
advisors essentially lost their raison d’étre. By then, the Nazi state had
already deported the vast majority of Jews still present in Germany at
the outbreak of war to the east and murdered them. Power unchecked
by law showed its prowess at destruction.

By the war’s end, Jewish lawyers such as Max Alsberg and Hans Litten
had long since committed suicide. Hugo Sinzheimer survived in hiding
in Holland, only to die from exhaustion in 1945. Max Hachenburg, the
quintessential nineteenth-century German lawyer, left Germany in June
1939, lived in England during the war, and finally moved to Berkeley,
California, where he died in 1951 at the ripe old age of ninety-one.
Both Max Hirschberg and Ernst Fraenkel lived well into the postwar
era, Hirschberg in New York, Fraenkel in Berlin. Hirschberg would still
write about fairness in criminal justice and Fraenkel about pluralistic
democracy, both men working to secure the rule of law in pluralistic
democracies.
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